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Introduction

Mediation as a method of alternative dispute resolution is growing rapidly in popularity
and appeal. Regardless of your practice area, or your desire to mediate cases yourself, it
behooves you to understand some mediation basics so that you can respond to client
questions, and direct clients to mediation when appropriate. Many clients do not
understand what mediation is; in turn, many capable lawyers are unable to provide basic,
cogent explanations of what mediation is and of what the process of mediation will entail.
In this article, we arm lawyers unfamiliar with mediation with some basic information

about it, and with some ideas about how to field client questions about it.

Q: What is mediation?

A: To put it simply: mediation is a process in which a neutral person helps parties in
controversy reach a consensus, together, by negotiating with each other. Often, a trained
mediator will literally sit down at a table with two parties who are having a disagreement,
and the mediator will help the parties talk about the disagreement in a productive way.
Even if the parties are unable to resolve the disagreement, the mediator may be able to

help the parties reach an agreement about how to proceed despite the disagreement.



Generally, mediation is voluntary, meaning that either party can end a mediation session
if he feels the mediation is no longer helpful for him, sometimes simply by leaving the
session. A first line of attack, mediation can often allow parties to avoid the escalation of
a dispute into more formal, and often more expensive, fora (such as courts). But even if a
dispute is already being litigated, or is before an arbitrator, mediation can help parties in
settlement discussions before a judgment or final decision has been rendered. As long as
both parties are amenable, both legal and non-legal issues can be discussed during
mediation; the rules governing the mediation process are more relaxed and negotiable
than the rules governing litigation and arbitration. Provided that both parties consent,

anyone may attend a mediation, including the parties’ attorneys or other advisors.

Q: When is mediation preferable to litigation?

A: The primary reasons that mediation may be preferable to litigation, both for
lawyer-mediators and for clients, are that it can be faster and less expensive than
litigation; that the mediation process promotes consensus; and that mediation is

confidential.

Q: Why is mediation a good option?

'See Report of the Mediation Committee of the New York State Bar Association Dispute
Resolution Section and the Alternative Dispute Resolution Committee of the New York
City Bar Association, Mediation: Through the Eyes of New York Litigators, 4 (February

17, 2011).



A: Mediation emphasizes self-determination

Emphasizing self-determination, a hallmark of mediation, often produces good results. In
the context of mediation, “self-determination” means that the parties make all substantive
decisions about how to resolve their situation. The mediator does not decide what is fair
for the parties; as such, the object of each party is not to prove her case to the mediator,
but rather to negotiate an outcome with the other party that is acceptable to both parties.
For many parties, the process of mediation is fundamentally more fulfilling than having
an authority figure (whether a judge, or an arbitrator, or someone else) determine who is

“right” and who is “wrong.”

Mediation also allows flexibility and creative solutions, including solutions to non-legal
issues that may not be the chief foci of a judge or arbitrator, but that may contribute
importantly to whether the parties perceive the outcome in a positive way. In many
cases, when parties determine together whether there will be a settlement, and what
exactly the settlement will be, the result will be more satisfying to the parties (and, in

many cases, more likely to engender full compliance).

For example, a tenant who has stopped paying rent because his landlord has not made
certain repairs, might prefer to pay the back rent and to have the repairs be made, rather
than be evicted. The landlord may not want to lose the tenant, and may favor the same
resolution. However, a court is unlikely to issue a swift order that the tenant pay rent, or

that the landlord make repairs (unless they are basic housing code violations), without the



time-intensive delay of a trial. If a mediation would allow the parties to come to a
mutually agreeable resolution that may be more satisfying than a resolution that a court
would be able to provide, the mediation has added value. Negotiated settlements, which
are more likely to happen with the help of a mediator, help thousands and tenants and

landlords in these types of situations every year.

A trained neutral brings “process” skills to the table, and changes the conversation
Most, though not all, mediation programs, trainers, and philosophies place a high value
on a mediator being a neutral who has no prior relationship to either party and who has
no interest in the outcome of the mediation. It should be noted that different mediators
approach being “neutral” in different ways. Some mediators (often former litigators)
believe that a mediator can and should provide her evaluation of a case. Other mediators
(many of whom are also lawyers) avoid evaluating a case, believing that this can
compromise the mediator’s neutrality and the process of self-determination by the
parties.” Still others question the value and even the possibility of true neutrality in a
mediator (for example, some say that the fundamental question is whether the mediator is

trusted and respected by the parties, not whether the mediator is neutral’). However,

% See, e. g., Kimberlee K. Kovach & Lela Love, “Evaluative” Mediation Is An Oxymoron,
14 ALTERNATIVES TO THE HIGH COST OF LITIG., no. 3 Mar. 1996, at.31-2, available at

<http://www.cardozo.yu.edu/cms/uploadedFiless/FACULTY/Lela Love/mediation is an
_oxymoron.pdf>
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mediator neutrality remains a basic tenet of most mediation philosophies, and a lawyer
representing someone in mediation should attempt to learn, before or at the mediation,

about the mediator’s general approach in this regard.

For many parties, it is a game changer to be able to sound off to, and communicate with
the other party through, someone who is neutral, uninvolved, and intent on understanding
the issues. A great deal has been written and theorized about exactly how mediators do
and should use their position as a neutral to help parties escape from an adversarial,

antagonistic, circular pattern of argument and conflict.

The value of a neutral is part psychology and part simple common sense. By questioning
the parties, mediators can bring out the “grey areas” in the dispute, and help to counteract
certain common psychological heuristics, such as self-serving bias and overconfidence
bias, which can sometimes lead parties to unnecessarily escalate a dispute. Using
listening and summarizing techniques, as well as methods of structuring and sequencing
conversations, mediators help to separate the people from the problem, identify and

distinguish the different issues in dispute, and help parties find common ground.

Gaps, Conflicts and Ambiguities in Facilitative, Problem-Solving Mediation: What Can
We Learn From Other Approaches?, NEW ENGLAND ASSOC. FOR CONFLICT RESOLUTION
NEWSLETTER, Vol. 11, no. 2), Spring 2005, available at

<http://www.neacr.org/Resources/Documents/11-2.pdf>.



Mediation saves time and money

Mediation can allow parties to resolve a dispute, or series of disputes, in a matter of
hours. (Contrast this with a relationship that remains contentious indefinitely, or months
— and sometimes years — of litigation). Both the length of each session, and the total
number of sessions required, varies widely, based on factors such as the type of
mediation (for example, whether it is a divorce mediation, a commercial mediation, a
court-annexed mediation, or a governmental agency mediation); the mediator’s own
practices; the scope of the issues discussed; and the preferences and communication

styles of the parties themselves.

Across disciplines, many mediators favor sessions which last for two hours, with as few
as one session or as many as several sessions. In some contexts, however, mediation
sessions can last a full day (as do mediations conducted by the U.S. Equal Employment
Opportunity Commission) or even several days (as can high-stakes mediations involving,

for example, efforts by labor unions and management to avoid a strike).

Mediators generally charge less than or around the same fee per hour as do lawyers
working on comparable matters. Of course, lawyers play a different role than do

mediators, and mediation does not constitute the practice of law.



Mediation emphasizes confidentiality

Confidentiality is a key component of what makes mediation attractive to many people.
When parties do not fear that statements made during mediation may be used against
them in other fora, such as courts, parties can discuss their disagreements more freely and
directly. Because confidentiality is such an important feature of mediation, we discuss it

in some detail here.

In mediation, the parties and the mediator explicitly discuss and reach consensus about
the bounds of confidentiality before entering substantive discussions. Typically,
statements a party makes during mediation are inadmissible hearsay in the context of
court. Mediators may not be subpoenaed to testify in court about the substance of
discussions that took place during mediation. While courts have recognized rare, very
limited exceptions to confidentiality, in the vast majority of cases, confidentiality has

been upheld against challenge.

It is worth noting a few exceptions to confidentiality requirements. The imminent threat
of criminal violence, or harm to the other party or oneself, or matters involving the abuse
of a minor, can raise disclosure dilemmas for mediators. In general, a mediator will
inform parties before a mediation that the mediator may break confidentiality if these

exceptions arise.



State and federal courts, including courts in New York State, have established various
mediation programs in an effort to reduce crowded dockets. In New York, the success of
these programs, many of which were expanded under former Chief Judge Judith S. Kaye,
has generally been acknowledged by judges, litigants, and administrators alike. Each
court-annexed program typically has rules or guidelines protecting confidentiality. For
example, the Local Rules for the U.S. District Courts for the Southern and Eastern
Districts of New York provide that the parties will be asked to sign a confidentiality
agreement (Civ. Rule 83.11(d)(1) and that the mediator will maintain the confidentiality

of all information disclosed or discussed with him (Civ. Rule 83.11(d)(2)).

New York courts have shown great respect for mediation confidentiality, for court-
annexed mediations and private mediations alike. For example, in Bernard v. Galen
Group, Inc.* a federal court in Manhattan fined a lawyer $2,500 for disclosing in court
papers details of two settlement proposals made during the course of court-ordered
mediation. Judge Chin stated: "Participants in the Mediation Program rely on the
understanding that all matters discussed during the mediation process will be kept

confidential, and the breach of the applicable confidentiality provisions threatens the

4901 F. Supp. 778 (SDNY 1995). For more information about laws and regulations
affecting mediation confidentiality, particularly in New York, see, e.g., the summaries by
the Alliance for Education in Dispute Resolution, available at:
<http://www.ilr.cornell.edu/alliance/resources/Legal/bckgrd on confidentiality legal his

tory.htmI>



integrity of the entire Program." In some limited contexts and fora, statutes, as
contrasted with court rules or standing orders, govern mediation confidentiality. For
example, in mediations done by New York State court-designated Community Dispute
Resolution Centers (which typically run free or low-cost small claims mediation, housing
court landlord-tenant mediation, and other relatively low dollar-value court referred
mediation programs, with one such center in each county in the state), all discussions
must be kept confidential per Article 21A (Section 849B) of the New York State

Judiciary Law.

Similarly, the confidentiality of statements made in the context of lawsuit settlement
discussions is protected by statutes and court rules. In addition, if the parties contract
with each other, and with the mediator, to keep the mediation discussions confidential (as
many professional mediators will insist upon as a prerequisite to most mediation cases),

the discussions have the additional protection of contract law.

Q: When is mediation appropriate?
A: Since self-determination by the parties is necessary for an enduring settlement of
the issues, mediation is appropriate only when both parties wish to participate in it. For

this reason, whenever a mediator is compensated by the parties, we advise that both

> Id. at 784. See also Lake Utopia Paper Ltd. v. Connelly Containers, Inc., 608 F. 2d 928

(2d Cir. 1979), cert. denied, 444 U.S. 1076 (1980).



parties contribute some amount of the compensation, to demonstrate that each party is

“buying in” to the mediation.

Mediation is never appropriate in the context of an extreme power imbalance between the
parties. For example, divorce mediation may not provide adequate protection for an
abused spouse. Mediators are encouraged to screen for extreme power imbalances, and
to call off mediations if they suspect abuses of power. However, mediation is not the
practice of law, and the mediator cannot be expected to protect or advocate for either

party’s rights.

Mediation is only appropriate when there is what Roger Fisher and William Ury call “a
zone of possible agreement,” or “ZOPA.” The parties must not be so fundamentally far
apart on the terms of settlement, and their underlying interests, that finding common

ground will be impossible. Often, a first mediation session will help to flesh out whether

there is a ZOPA.
Q: Will mediators give legal advice?
A: Mediators may give legal information. However, even a lawyer-mediator

generally will not give legal advice, because in her role as mediator, a lawyer is not

representing either of the parties.

% ROGER F ISHER, WILLIAM L. URY & BRUCE PATTON, GETTING TO YES: NEGOTIATING

AGREEMENT WITHOUT GIVING IN, 2nd ed. 1991.



It can be difficult to pinpoint the distinction between legal advice and legal information.
Providing legal information generally involves informing parties about which law or
laws might play a role in the resolution of an issue at play in the mediation. Providing
legal advice involves applying that law to those issues, or making some prediction about

how a court might apply the law to those issues.

For example, in the context of a divorce mediation, a mediator might cite the newly
enacted guidelines for determining temporary maintenance. A recitation of these
guidelines would constitute legal information. However, any prediction about how much
temporary maintenance a court might actually impose would constitute legal advice.
Even a seasoned lawyer-mediator, with well-founded insights into what kind of decisions
a court would likely make, ought to avoid providing legal advice in the context of a

mediation.

Lest the lawyer-mediator worry that he or she will be hamstrung in a mediation, it is
worth emphasizing that a mediator may — according to some mediation philosophies,
including our own — provide factual advice or experience-based wisdom. For example, if
a husband and wife reached a consensus about temporary maintenance which a mediator,
based on his experience, believed would not be acceptable or realistic for the parties in

practice, the mediator would be free to say so. This is a controversial point, and certain



mediation philosophies prohibit even the provision of factual advice, but many mediation

philosophies allow and even encourage it.

Q: If a client agrees to have her case mediated, will she still need a lawyer?

A: “Consulting attorneys” and “review attorneys” both play an important role in the
mediation process. A consulting attorney gives a participant legal advice during the
mediation process, either by attending the mediation sessions, or by advising one of the
participants outside the mediation session. “Review attorneys” analyze the written
agreements that the mediator has drafted (based on the parties’ agreements), before those

agreements are finalized, signed, or (where applicable) filed with the court.

We encourage mediation participants to seek the assistance of consulting attorneys, and
strongly urge them to seek the assistance of review attorneys after the mediation process
has resulted in a draft agreement. While it may be tempting to resolve matters with just
the mediator, and to avoid the cost of lawyers, if there are complex legal issues or
significant rights involved, then a party should obtain input from a review attorney as
well. Attorneys play a crucial advisory role in bringing the law into such mediated
negotiations, and they do not erase the savings, in terms of cost, time, and relationships,

that a mediator provides.

Aside from reaching out to a mediator in private practice, a client may have a case

mediated in any of the court-annexed mediation programs that exist in both state and



federal courts across the country, some of the most well known of which are in the New
York area’s civil courts. For example, in the Supreme Court in the Commercial
Divisions of New York County, Kings County, Queens County and elsewhere in New
York State, judges may refer cases to mediation, or the parties may request it. The
mediator is chosen from a vetted roster of outside neutrals maintained by the court. As
mediation continues to grow in popularity and is encouraged by legislation and court

rules, litigators will encounter more and more of it in their practice.

Conclusion

Lawyers and their clients alike may prefer mediation to litigation in certain contexts.
Mediation can be appealing because of its emphasis on confidentiality and self-
determination, its potential to save time and money, and the ability of experienced
mediators to guide the parties toward more productive communication. Mediators may
give legal information, but not legal advice; for this reason, among others, lawyers often

play a crucial role in the mediation process.



